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A Q&A guide to commercial real estate finance law for borrowers and lenders in South
Dakota. This Q&A addresses state laws relating to security instruments, usury, limitations

on personal liability, recording requirements and taxes, priority issues, mechanics’ liens,
landlord liens, title insurance matters, and foreclosure procedures primarily impacting lending
transactions in a commercial real estate context. Federal, local, or municipal law may impose
additional or different requirements. Answers to questions can be compared across a
number of jurisdictions (see Real Estate Finance: State Q&A Tool).

Instrument and Execution

1. When real estate is part of the
lender’s collateral, is a mortgage
commonly used in your jurisdiction or

is a trustee appointed to hold a deed

of trust (or a deed to secure debt) as
security for the loan? If a deed of trust

is more commonly used, who is typically
designated as the trustee?

In South Dakota, using a mortgage is the most
common method of securing a lien on real property
(SDCL 44-8-1to 44-8-35). Deeds of trust are
recognized but rarely used.

2. Describe any laws that would limit
a borrower’s or guarantor’s personal
liability for debt secured by real
property.

South Dakota has no laws limiting a borrower’s or
guarantor’s personal liability for debt secured by real
property. However, a real estate mortgage does not
bind the mortgagor (borrower) personally to perform
the acts or obligations the mortgage secures unless
an express covenant in the mortgage requires it
(SDCL 44-8-1.3).

© 2025 Thomson Reuters. All rights reserved.

The following contracts and contractual provisions
between a mortgagor and mortgagee (lender) are
against public policy and unenforceable in South
Dakota:

* For a mortgage on a homestead or an adjacent
property used for the same purpose, any provision
where the mortgagor assigns, pledges, or transfers
(or agrees to assign, pledge, or transfer) to the
mortgagee, as security for the payment of any debt
secured by the mortgage, the right to possess:

— the mortgaged property before the redemption
period expires; or

— all or any part of the rents, crops, or proceeds to
be received from or produced on the property
before the redemption period expires.

* Any agreement where the mortgagor:

- agrees to pay the mortgagee’s taxes on or account
of the mortgage debt;

— waives any part of the personal property
exemptions allowed to it by law; or

— consents to the appointment of a receiver to take
possession of the mortgaged property during
foreclosure or the redemption period.

(SDCL 44-8-7)

These restrictions do not affect any short-term
(180-day) redemption mortgage held by:
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Real Estate Finance: South Dakota

e The US government.

* Any agency or instrumentality of the US government
with obligations guaranteed by the US government.

¢ The federal land bank or its commissioner (merged
into the farm credit banks regulated by the Farm
Credit Administration as part of the Farm Credit
System).

(SDCL 44-8-7; see Question 14: Foreclosing Short-Term
Redemption Mortgages and 180-Day Redemption
Period (Short-Term Redemption Mortgages).)

3. Are there restrictions on interest
rates charged for loans secured by
real property?

Generally, South Dakota has no maximum interest
rate or usury restrictions if the parties set a rate by
written agreement (SDCL 54-3-11).

If an agreement contains an obligation to pay interest
but does not specify a rate, interest is payable from
the date the debt is incurred at a maximum rate of
12% per year. For obligations of less than one year, 360
days constitute a year. (SDCL 54-3-4 and 54-3-16(3).)

Regulated lenders (as defined by and subject to SDCL
54-3-14, which includes most banks, federal credit
unions, and other institutional lenders) are exempt
from all interest rate limitations and usury statutes.
Regulated lenders and their assignees are also exempt
from restrictions on recovering reasonable attorneys’
fees in the case of a payment default if the debt
instrument provides for it. (SDCL 15-17-39 and 54-3-13.)

4. Are there any requirements for the
execution of a mortgage or deed of
trust? In particular, please consider if:

* Witnesses are required.

» Specified officers of a corporation (or members
of a limited liability company) must execute the
security instrument.

* The signatory’s name and title must be specified
on the signature page.

e A corporate seal is required.

» Signed resolutions must be presented with the
security instrument for purposes of recording.

e There are any other important requirements in
your state?

2 Practical Law

For information on whether South Dakota has
adopted electronic signatures, electronic recording,
or remote online notarization (RON), see Question 17.

Witnesses

The execution of a mortgage or deed of trust does
not require witnesses. However, a subscribing
witness can complete a proof of the execution of
an instrument under certain circumstances (SDCL
18-4-18 and 18-4-19).

Specified Officers

South Dakota law does not specify whether certain
officers must sign a mortgage or deed of trust. Before
an instrument can be recorded, the person signing it
(or an authorized officer if the person is a corporation)
must acknowledge its execution (SDCL 43-28-8;

see Question 5). This requirement does not apply to
certain instruments, including:

¢ Authenticated judgments affecting title to or
possession of real property.

¢ Contracts (originals or certified copies) for the sale
of lands owned by South Dakota.

(SDCL 43-28-2)

Signatory’s Name and Title

When signing on behalf of an entity, the signatory
should include their name and title in the signature
and notary blocks of the mortgage or deed of trust to
avoid ambiguity about their authority to execute the
instrument.

Corporate Seal

Corporate seals are not required for the proper
execution of any conveyance affecting real

property. However, a corporate seal attached to a
mortgage, deed, or any other instrument signed and
acknowledged by an officer of a corporation is prima
facie evidence that the officer was authorized to
execute the instrument on the corporation’s behalf
(SDCL 43-25-21).

Signed Resolutions

A mortgage or deed of trust does not require an
attached resolution for recording.

© 2025 Thomson Reuters. All rights reserved.


https://www.fca.gov/
https://www.fca.gov/
https://farmcredit.com/
https://farmcredit.com/
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS44-8-7&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=00E6A6BA7149B8F0A0AB2FCCFE5E38770E886E284E509E5203335DD79A72B807&contextData=(sc.Default)
file:///Users/comp/Downloads/091125/US/3492%20and%203493/#co_anchor_a000038_1
file:///Users/comp/Downloads/091125/US/3492%20and%203493/#co_anchor_a000038_1
file:///Users/comp/Downloads/091125/US/3492%20and%203493/#co_anchor_a000042_1
file:///Users/comp/Downloads/091125/US/3492%20and%203493/#co_anchor_a000042_1
https://www.westlaw.com/Document/Ibb09e92bef0511e28578f7ccc38dcbee/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Document/Ibb09e92bef0511e28578f7ccc38dcbee/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Document/I03f4d84eeee311e28578f7ccc38dcbee/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS54-3-1.1&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=AAB33959371A302736A05A3BE8CEF6818D618E11E8472DC442A520FA8C5957DA&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS54-3-4&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=227A4207DE621EE20631735902B979B1832E4ADD7EC52F5107BEC942E14385FD&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS54-3-16&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=0D2276989A757C77500ADD9124A4AC83A0690ABC82D9AD392FECC42C22697DE2&contextData=(sc.Default)#co_pp_d08f0000f5f67
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS54-3-14&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=09C89FFD5968C3F1D09F5BF60092A9CE026F876B21438B137F2C533A6D221FA9&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS54-3-14&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=09C89FFD5968C3F1D09F5BF60092A9CE026F876B21438B137F2C533A6D221FA9&contextData=(sc.Default)
https://www.westlaw.com/Document/I03f4d6d2eee311e28578f7ccc38dcbee/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS15-17-39&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=BFD9DF4C6FCB5D22759548790F49641C8F3AA1AF96A638E4F2D7151728E7EEA1&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS54-3-13&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=DF21872141F53FABB35136175E09EB6CC3A0E72E3E34B4A7BFBAA634ADDD58FE&contextData=(sc.Default)
https://www.westlaw.com/Document/Id4cf1975f3ad11e28578f7ccc38dcbee/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
file:///Users/comp/Downloads/091125/US/3492%20and%203493/#co_anchor_a763509_1
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS18-4-18&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=AA7722B80EF2945141521E6B30D5A8687D1307056D914D780D645EF8A37BEC5A&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS18-4-18&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=AA7722B80EF2945141521E6B30D5A8687D1307056D914D780D645EF8A37BEC5A&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS18-4-19&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=20162970E6562208ECACF2829D8A212145E00E71735134E10BA37771E70C9941&contextData=(sc.Default)
https://www.westlaw.com/Document/I7f00847443df11ec9f24ec7b211d8087/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Document/I64509b07d99b11e598dc8b09b4f043e0/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS43-28-8&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=10226757864CD83D86A349ECA67D8A4017882CB7B8CF15AE34FE825974C9677A&contextData=(sc.Default)
file:///Users/comp/Downloads/091125/US/3492%20and%203493/#co_anchor_a000011_1
https://www.westlaw.com/Document/I8f271a4452d611e498db8b09b4f043e0/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS43-28-2&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=480E76F5FDBAA06051573B75DED7C14CC1F66362EC8BB76496383C493B2ED195&contextData=(sc.Default)
https://www.westlaw.com/Document/I4cf84635ef2a11e28578f7ccc38dcbee/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Document/I4cf84635ef2a11e28578f7ccc38dcbee/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS43-25-21&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=8213F4F0F4DAAA4FD64941D7DF4A904CC1EF70280C0A060C64D2746F657A3AD6&contextData=(sc.Default)
https://www.westlaw.com/Document/I0fa03397ef0811e28578f7ccc38dcbee/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

Real Estate Finance: South Dakota

Other Requirements
To be recorded, a mortgage or deed of trust must:
¢ Include on the first page:
— a blank space of at least three inches at the top;

- atyped, stamped, or printed legend stating
“prepared by” followed by the preparer’s name,
address, and telephone number in the left side of
the blank space (SDCL 7-9-1); and

— a title prominently displayed below the blank
space.

* Meet certain page size, print, and paper weight
requirements.

» Be sufficiently legible to permit the creation of a
readable copy using the register of deed’s current
reproduction method.

(SDCL 43-28-23)

5. Provide the statutory form of
acknowledgment for:

e Anindividual.
* A corporation.

¢ A limited liability company.

A limited partnership.

¢ A trustee.

South Dakota statutory law provides model
acknowledgment certificates. The examples
below are:

* Based on the forms contained in the Uniform
Acknowledgment Act (SDCL 18-5-1to 18-5-18).
There are other valid statutory forms (for example,
SDCL 18-4-12 to 18-4-15).

» Sufficient for use assuming the acknowledgment
meets all other requirements (SDCL 18-5-1).

South Dakota has adopted remote online

notarization (RON) (SDCL 18-1-111 to 18-1-11.8; see
Question 17). There may be specific requirements

for acknowledgments certified using RON. For more
information, see Electronic Signatures, Recording, and
Notarization Laws for Real Estate Transactions: State
Comparison Chart: South Dakota.
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Individual
STATE OF SOUTH DAKOTA )
COUNTY OF [COUNTY] )

)

On this the [DATE] date of [MONTH], [YEAR], before
me, [NOTARY NAME], the undersigned officer,
personally appeared [SIGNATORY NAME(S)], known to
me or satisfactorily proven to be the person[s] whose
name[s] [is/are] subscribed to the within instrument
and acknowledged that [he/she/they] executed the
same for the purposes therein contained.

In witness whereof | hereunto set my hand and official
seal.

[SEAL, IF ANY] [NOTARY SIGNATURE]

[NOTARY NAME]

Notary Public

My commission expires:
[DATE]

(SDCL 18-5-8 and 18-5-13.)

Corporation or Limited Liability

Company
STATE OF SOUTH DAKOTA )
COUNTY OF [COUNTY] )

)

On this the [DATE] day of [MONTH], [YEAR], before
me, [NOTARY NAME], the undersigned officer,
personally appeared [SIGNATORY NAME(S)], who
acknowledged [himself/herself/themselves] to
be the [SIGNATORY TITLE(S)] of [CORPORATION
NAME/LIMITED LIABILITY COMPANY NAME], a[n]
[STATE OF ORGANIZATION] [corporation/limited
liability company], and that [he/she/they], as
such [SIGNATORY TITLE(S)] being authorized to
do so, executed the foregoing instrument for the
purposes therein contained, by signing the name
of the [corporation/company] by [himself/herself/
themselves] as [SIGNATORY TITLE(S)].

© 2025 Thomson Reuters. All rights reserved.
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In witness whereof | hereunto set my hand and official
seal.

[SEAL, IF ANY] [NOTARY SIGNATURE]

[NOTARY NAME]

Notary Public

My commission expires:

[DATE]
(SDCL 18-5-9 and 18-5-13.)
Partnership
STATE OF SOUTH DAKOTA )
COUNTY OF [COUNTY] )

)

On this the [DATE] day of [MONTH], [YEAR], before
me, [NOTARY NAME], the undersigned officer,
personally appeared [SIGNATORY NAME(S)], who
acknowledged [himself/herself/themselves] to be
[one of] the partners of [PARTNERSHIP NAME], a[n]
[STATE OF ORGANIZATION] partnership, and that
[he/she/they], as such partner[s], being authorized
to do so, executed the foregoing instrument for the
purposes therein contained, by signing the name of
the partnership by [himself/herself/themselves] as
[a] partner[s].

In witness whereof | hereunto set my hand and
official seal.

[SEAL, IF ANY] [NOTARY SIGNATURE]

[NOTARY NAME]

Notary Public

My commission expires:
[DATE]

(SDCL 18-5-12 and 18-5-13.)

Trust
STATE OF SOUTH DAKOTA )
COUNTY OF [COUNTY] )

)

On this the [DATE] day of [MONTH], [YEAR], before
me, [NOTARY NAME], the undersigned officer,

4 Practical Law

personally appeared [SIGNATORY NAME(S)], of the
state, county or city as the case may be of [STATE/
COUNTY/CITY], known to me or satisfactorily proven
to be the person[s] described in the foregoing
instrument, and acknowledged that [he/she/they]
executed the same in the capacity therein stated and
for the purposes therein contained.

In witness whereof | hereunto set my hand and
official seal.

[SEAL, IF ANY] [NOTARY SIGNATURE]

[NOTARY NAME]

Notary Public

My commission expires:
[DATE]

(SDCL 18-5-11 and 18-5-13.)

Priority

6. Describe the relevant statutes
granting priority to mechanics’ liens.

Mechanics’ liens on private construction projects in
South Dakota are available to any party that furnishes
labor, skill, services, materials, or equipment both:

* For the improvement, development, or operation of
property.

* At the request of the property owner, the owner’s
agent or representative, or any contractor or
subcontractor.

(SDCL 44-9-1)

SDCL 44-9-1to 44-9-53 govern the mechanics’ lien
process in South Dakota.

Lien Statement

A contributor to a private construction project

in South Dakota (claimant) must prepare a lien
statement to preserve and perfect its lien claim.
The lien statement must be verified under oath by
a person with knowledge of the stated facts and
contain:

¢ A notice of intention to claim and hold a lien.
¢ The lien amount.

¢ A statement:

© 2025 Thomson Reuters. All rights reserved.
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— that the lien amount is due and owing to the
claimant for labor it performed or for skill,
services, materials, or machinery (equipment) it
furnished; and

— identifying the relevant improvement.
* The names and post office addresses of:
— the claimant; and

- the person for or to whom the claimant performed
or furnished its work or supplies.

* The dates of the first and last items of the claimant’s
contribution to the project.

¢ A description of the property to be charged.
The property must be identified with reasonable
certainty.

¢ The owner’s current name and address according
to the best available information.

¢ An itemized statement of the account on which the
lien is claimed (J. Clancy, Inc. v. Khan Comfort, LLC,
955 NW.2d 382, 394-96 (S.D. 2021)).

(SDCL 44-9-16.)
The claimant must file the lien statement:

* Not later than 120 days after the last day it performs
labor or furnishes skill, services, materials, or
machinery for the project. Sub-subcontractors and
suppliers of subcontractors need to provide an
additional earlier notice if the prime contractor or
owner files a notice of project commencement.

¢ With either:

- the register of deeds for the county where the
improved property is situated (or to which the
county containing the property is attached for
judicial purposes); or

- the South Dakota secretary of state if claiming
a lien for construction on a railway, telephone,
electric light, or power line and any related
infrastructure (the lien also attaches to any rights,
franchises, or privileges of the owner of the
construction) (SDCL 44-9-1(2)).

(SDCL 44-9-15.)

Before filing the lien statement, the claimant must
send a copy to the owner at its last known post office
address by registered or certified mail. The claimant
must attach the mailing receipt to the lien statement
when filing with the register of deeds. (SDCL 44-9-17.)

5 Practical Law

Once the lien statement is filed, the lien acts as an
encumbrance on the title to the property for six years
from the date of the claimant’s last contribution to
the project as noted in the statement. The claimant
must enforce its lien through a lawsuit within this six-
year period. (SDCL 44-9-24.)

Notice of Project Commencement

The prime contractor, owner, or the owner’s
authorized agent or representative may file a
notice of project commencement containing the
information required by statute with the register of
deeds in the county where the improved property is
located (SDCL 44-9-50). A proper notice of project
commencement shortens the timeframe for sub-
subcontractors and suppliers of subcontractors

to initiate action to protect a lien from 120 days

to 60 days (SDCL 44-9-53). A notice of project
commencement does not:

¢ Constitute a cloud, lien, or encumbrance on or
defect to the title of the real property described in
the notice.

* Alter the aggregate amounts of liens allowed by
statute.

» Affect the priority of any mortgage or future
advances under any mortgage.

(SDCL 44-9-52)

The person filing the notice of project commencement
must post the name and address of the contractor
with the required location notice at the job site. The
location notice must contain the following statement:

”The contractor on this project has filed a
notice of project commencement at the
county courthouse. Any sub-subcontractor
and any supplier to a subcontractor shall
comply with the notice provisions of Section
44-9-53 before filing liens in connection with
this project.”

(SDCL 44-9-51)

Before filing a lien statement, any sub-subcontractor
or any supplier of a subcontractor on the project
must first send a notice of furnishing labor or
materials with the prescribed contents:

* To the prime contractor by registered or certified
mail (with a copy to the owner).

© 2025 Thomson Reuters. All rights reserved.


https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2052953155&pubNum=0000595&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=RP&fi=co_pp_sp_595_394&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=E92E3076502E73DD48D61A1BBFC3A88CD01FC82FA1DF8607AB53BDC8A1022088&contextData=(sc.Default)#co_pp_sp_595_394
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2052953155&pubNum=0000595&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=RP&fi=co_pp_sp_595_394&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=E92E3076502E73DD48D61A1BBFC3A88CD01FC82FA1DF8607AB53BDC8A1022088&contextData=(sc.Default)#co_pp_sp_595_394
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS44-9-16&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=D55086490EEFC6F61FF443ED44DE4E891BA935556078FA75977562AFD4852743&contextData=(sc.Default)
https://sdsos.gov/default.aspx
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS44-9-1&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=688A3B3F91FC523C7AA2CEA9D60BC9B5F40BBCE796AE0F19C5A752533F67DEFE&contextData=(sc.Default)#co_pp_58730000872b1
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS44-9-15&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=EB60B98179E648481E7EB32C051F46D3D65E2923049887270C85E3B2EA10ACEC&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS44-9-17&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=EE191A5AB7F858ED144C40AC80C71C5BE0200D42E2A702796C74E6D9368914F1&contextData=(sc.Default)
https://www.westlaw.com/Document/I28ea4be0f0a511e398db8b09b4f043e0/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS44-9-24&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=9BC679E784268F5E654B6F8815B28AB4918AC7D0B28AFE024D83FB85B922D0E5&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS44-9-50&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=3CF9FB0C5D82692E0CAF0C327E84BB5F1843A2759D5B4E1C2AA7B683029D622A&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS44-9-53&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=AEF13E1BC1039DF8D2CA2ED1AFB9A70A781BD2B03CD1C062048E5E84BEDB27C3&contextData=(sc.Default)
https://www.westlaw.com/Document/I6bfecceff0be11e398db8b09b4f043e0/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Document/Ife526ccc2eb311ecbea4f0dc9fb69570/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Document/Ife526ccc2eb311ecbea4f0dc9fb69570/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS44-9-52&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=DEFC446CB97B17C4B3A306DA22C40C7C794E5D6F730DBC1CB8291AF7DD38F97F&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS44-9-51&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=B7D73A7DB6835A8DE60DA16C5F01CDD5AC5365EF84450B57465599D709917DAD&contextData=(sc.Default)

Real Estate Finance: South Dakota

¢ Within 60 days after completing the last of its work
or furnishing the last of its skill, services, materials,
or machinery.

(SDCL 44-9-53)

Failure to file a notice of furnishing labor or materials
when required prevents the claimant from preserving
and perfecting its mechanics’ lien (SDCL 44-9-53).

Priority

Mechanics’ liens are given priority according to the
time of their creation (SDCL 44-2-1). A mechanics’ lien:

* Relates back to the date the claimant first supplies
labor or materials to the project.

* Has priority over any unrecorded mortgage or other
encumbrance of which the claimant lacks actual
notice.

(SDCL 44-9-7)

No mechanics’ lien can attach and have priority over
the interest of a bona fide purchaser, mortgagee, or
other encumbrancer without notice before the actual
and visible beginning of the improvement on the
ground (SDCL 44-9-8).

7. Are there liens which can supersede
the priority of a lender’s recorded lien?

In South Dakota, certain liens may supersede the
priority of a lender’s recorded lien, including:

¢ Liens of water users’ associations for unpaid
assessments (SDCL 46A-8-7).

¢ Mechanics’ liens that have already attached
because they relate to the contribution of labor
or materials to the project before the lender’s
recorded lien (SDCL 44-9-7; see Question 6:
Priority).

¢ A vendor’s lien held by a seller of real property for
any unpaid and unsecured portion of the purchase
price (SDCL 44-2-2 and 44-6-1).

¢ A purchase money mortgage (SDCL 44-2-2;
Beck v. Elliott, 220 N.W. 448, 450 (S.D. 1928)).

¢ Ajudgment for the construction or repair of a
partition fence (SDCL 43-23-8 and 43-24-10).

Liens for real property taxes or assessments are
perpetual liens on the property (SDCL 10-21-33).

6 Practical Law

8. How do lenders maintain the
priority of their real property liens
over superseding liens, such as real
property tax liens and mechanics’
liens? In particular, please consider:

¢ Permanent loans.
¢ Construction loans with future advances.

» Credit facilities with future advances under
revolving lines of credit.

Permanent Loans

Certain liens automatically take priority over a lender’s
previously recorded lien (see Question 7).

Construction Loans

If a security instrument expressly secures repayment
of future advances (whether or not the lender is
obligated to make the advances), the lien created
by the security instrument has priority over all later
encumbrances to the extent of all sums advanced,
including interest (SDCL 44-1-13). This rule is equally
applicable to mortgages (SDCL 44-1-3).

Future advance clauses are often used in conjunction
with a collateral real estate mortgage, a form of
mortgage available in South Dakota that allows the
encumbrance to both remain in place and retain
priority for a given period even if the debt is reduced
to zero (SDCL 44-8-26). This is a statutory exception
to the general rule that a mortgage is extinguished
by payment of the debt (NattyMac Cap. LLC v. Pesek,
784 NW.2d 156, 159 (S.D. 2010)). A future advance
clause is necessary in a collateral real estate
mortgage so that money can be loaned again.

Credit Facilities

See Construction Loans.

9. What are a landlord’s legal rights to
a tenant’s personal property located in
the leased premises? Are these rights
governed by statute, common law, or
contract?

© 2025 Thomson Reuters. All rights reserved.
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A landlord does not have the right to claim a lien on a
tenant’s property in South Dakota except for personal
property left after the tenant has vacated residential
premises (SDCL 43-32-25 and 43-32-26). There are
no statutory lien rights for landlords against their
tenants’ personal property on commercial premises.
A landlord may have recourse against its commercial
tenant’s personal property to the extent of any
security interest granted by the tenant.

* Not discriminate unfairly between risks involving
essentially the same hazards and expense
elements (SDCL 58-25-4).

Insurers must propose a schedule of rates to the
Division of Insurance of the South Dakota Department
of Labor and Regulation, which must approve the
schedule before the rates can take effect (SDCL
58-25-7 and 58-25-10). Discounts, deviations, and
rebates are prohibited (SDCL 58-25-13).

12. Provide a list and brief description
of the title insurance endorsements
available to lenders.

Mortgage Recording Taxes

10. Is there a mortgage recording tax

(or similar tax)? If so:

The following is a nonexclusive list of endorsements
commonly used by lenders in South Dakota commercial
real estate transactions. Each underwriter has a list of
American Land Title Association (ALTA) endorsements

it offers. Not all endorsements are applicable to each

¢ What is the rate and how is the tax calculated?

¢ Can a loan or refinance be structured to reduce
the tax?

* Is the tax payable on making a loan secured
by real property or perfecting a lien on real
property?

* Is there any type of real property or transaction
that is exempt from a mortgage recording tax
(or similar tax)?

* Are there any other state or local taxes or
fees imposed on the grant, perfection, or
enforcement of a security interest in real
property? Are there any exceptions?

There is no mortgage recording tax in South Dakota.
There are nominal statutory fees due to the register of
deeds when submitting an instrument for recording
(SDCL 7-9-15; for example, see Minnehaha County
Register of Deeds: Recording Fees).

Title Insurance

11. Are title insurance premiums or
service charges for lenders’ title
insurance policies regulated? Are the
costs of title insurance negotiable within
a specified range of rates? Are there any
discounts available for reissued policies?

In South Dakota, title insurance rates must:

* Be reasonable and adequate for the class of risks
to which they apply (SDCL 58-25-3).

7 Practical Law

transaction. For a full list of available endorsements,
contact an approved title company.

ALTA 31 (31-06) (Zoning — Completed Structure).

ALTA 6 (6-06) (Variable Rate Mortgage) and 6.2
(6.2-06) (Variable Rate Mortgage — Negative
Amortization).

ALTA 8.2-06 (Commercial Environmental Protection
Lien).

ALTA 9-06 (Restrictions, Encroachments, Minerals).

ALTA 10 (10-06) (Assignment) and 10.1 (101-06)
(Assignment and Date Down).

ALTA 111 (11.1-06) (Mortgage Modification with
Subordination).

ALTA 131-06 (Leasehold).
ALTA 14 series, including:

- 14 (14-06) (Future Advance - Priority — With MML
(mechanics’ lien exception));

— 141 (141-06) (Future Advance — Knowledge — With
/Without MML); and

- 14.2 (14.2-06) (Future Advance - Letter of Credit —
With/Without MML).

ALTA 17.2-06 (Utility Access).
ALTA 23-06 (Co-Insurance — Single Policy).
ALTA 24-06 (Doing Business).

© 2025 Thomson Reuters. All rights reserved.


https://www.westlaw.com/Document/I2e45ae2e642211e38578f7ccc38dcbee/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS43-32-25&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=5CAEE5DB5DC53E6FAFA4D3DF6E7E7A7209DFE626319601EE573BD52C928E4255&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS43-32-26&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=F117344C5455667CAE3011E4F8E1E74DD8B7612F084EB3FE6D98CB22C4AC1A10&contextData=(sc.Default)
https://www.westlaw.com/Document/I03f4d852eee311e28578f7ccc38dcbee/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS7-9-15&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=CE8CA15C01CC9D02C6ABA01A893FBD1B27AFF5E34CB356E745A1C069F02F6EF0&contextData=(sc.Default)
https://www.minnehahacounty.gov/dept/rd/fees/fees.php
https://www.minnehahacounty.gov/dept/rd/fees/fees.php
https://www.westlaw.com/Document/I8d74c4f2ef2a11e28578f7ccc38dcbee/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS58-25-3&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=E35B0D95932286004A557EC469D9E05BEEAABDE2ED88C904D022DF56DC957D37&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS58-25-4&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=847DF69A6854921F28591E3D48F8187C76F188CFFC299A928D1C1363865164E3&contextData=(sc.Default)
https://dlr.sd.gov/insurance/
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS58-25-7&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=A1D70545079551FBFD5CA4C0E2B07B3BC06E2FF59FD97818A0C40A0846DD5332&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS58-25-7&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=A1D70545079551FBFD5CA4C0E2B07B3BC06E2FF59FD97818A0C40A0846DD5332&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS58-25-10&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=51F2B53E47E2D451CC8B0440323AA37610250F4BAED815BB82833DD47471C5E4&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS58-25-13&originatingDoc=I1e3f2082b84e11e498db8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=1DC406AD0E172AE7AAF1582EDB2C521AF3F7A0EB724CEEB5F79735726D531D22&contextData=(sc.Default)
https://www.westlaw.com/Document/I77ec1645ef2e11e28578f7ccc38dcbee/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Document/I77ec3da9ef2e11e28578f7ccc38dcbee/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Document/Ie7872b23e82c11e8a5b3e3d9e23d7429/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Document/I3a9a0b91ef1211e28578f7ccc38dcbee/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Document/I3a9a0b91ef1211e28578f7ccc38dcbee/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Document/Ibb09e9ecef0511e28578f7ccc38dcbee/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Document/I03f4db08eee311e28578f7ccc38dcbee/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Document/I03f4d8c6eee311e28578f7ccc38dcbee/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

Real Estate Finance: South Dakota

¢ ALTA 25-06 (Same as Survey) and 251-06 (Same as
Portion of Survey).

e ALTA 26 (26-06) (Subdivision).
e ALTA 27 (27-06) (Usury).

¢ ALTA 28-06 (Easement — Damage or Enforced
Removal).

e ALTA 29 series, including:
— 29-06 (Interest Rate Swap — Direct Obligation);
— 291-06 (Interest Rate Swap — Additional Interest);

— 29.2-06 (Interest Rate Swap — Direct Obligation —
Defined Amount); and

— 29.3-06 (Interest Rate Swap — Additional Interest
— Defined Amount).

e ALTA 31-06 (Severable Improvements).

¢ ALTA 32 (32-06) (Construction Loan) and 321 (321-06)
(Construction Loan — Direct Payment).

* ALTA 33-06 (Disbursement).
e ALTA 34-06 (Identified Risk Coverage).

For more information on commercial loan policy
endorsements, see Practice Notes, Title Insurance
Endorsements (Commonly Requested) for Commercial
Real Estate Loans and Title Insurance Endorsements
(Deal-Specific) for Commercial Real Estate Loans.

13. How is gap coverage (the time
between closing the loan and actually
recording the lien) typically handled by
the title insurance companies?

In South Dakota, the title company typically performs
a records search immediately before closing. The
gap between closing and recording the lien is usually
two or three business days. Instead of gap coverage,
the title company requires the seller to sign a title
indemnity agreement in which the seller represents
and warrants whether:

¢ The seller has authorized work on the property that
would subject it to a mechanics’ lien.

* The seller may have any outstanding judgments.

* There are any other potential claims against the
property.

In the title indemnity agreement, the seller also
indemnifies the title company against any title
defects that may occur during the gap.

8 Practical Law

The title company performs another records search
immediately before recording the mortgage.

Foreclosure

14. Describe the foreclosure process
available and the typical timing for

the process. Do borrowers have a

right of redemption? If so, what is the
redemption period? Can lenders limit a
borrower’s right of redemption?

South Dakota permits several forms of foreclosure,
including:

» Foreclosure by action (judicial foreclosure) (SDCL
21-47-1 to 21-47-25). There is a separate related
process for foreclosing short-term redemption
mortgages (see Foreclosing Short-Term
Redemption Mortgages and 180-Day Redemption
Period (Short-Term Redemption Mortgages)).

« Foreclosure by advertisement (nonjudicial
foreclosure) (SDCL 21-48-1 to 21-48-26; see
Foreclosure by Advertisement).

* Voluntary foreclosure (a form of nonjudicial
foreclosure by agreement) (SDCL 21-48A-1 to
21-48A-5; see Voluntary Foreclosure).

Foreclosure by Action

Like any other civil matter, a foreclosure by action

in South Dakota begins by serving a summons and
complaint on the defendants, including all persons
having an interest in or lien on the property (SDCL 15-
2-30 and 15-2-31). The lender (as mortgagee) may file
a notice of lis pendens to provide constructive notice
of the suit to other persons who may claim an interest
in the property (SDCL 15-10-1). Foreclosure actions are
brought in the circuit court of the county where the
mortgaged property is situated (SDCL 21-47-1).

Each defendant has 30 days to answer the complaint
(SDCL 15-6-12(a)). If the US is a defendant, it has 60
days to answer (28 US.C. § 2410(b)). The lender may
obtain a judgment by default after the time to answer
has expired (SDCL 15-6-55(a) and 15-6-55(b)).

During foreclosure proceedings, the lender cannot
bring another action to recover the debt secured by
the mortgage unless authorized by the court (SDCL
21-47-6).

© 2025 Thomson Reuters. All rights reserved.
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The court can:

¢ Render a judgment against the borrower (as
mortgagor) for:

— the amount of the mortgage debt due at the time
of judgment; and
- the costs of the action.
e Order:

— a sale of the mortgaged property or a part of it
sufficient to pay the amount due and the costs
of the sale (when applicable, the court can direct
which parcels of the property are offered for sale
and in what order); and

— delivery of possession of the property to the
purchaser when the redemption period expires
(see Question 4: Right of Redemption).

(SDCL 21-47-13))

The court must dismiss the complaint if both of the
following apply:

¢ Any interest or any portion or installment of the
principal is due on the mortgage and other portions
or installments will later become due.

* Before the entry of judgment the borrower brings
into court payment of:

- the amounts due; and
— costs and disbursements.
(SDCL 21-47-8.)

If the lender obtains a judgment, a county referee,
sheriff, or deputy schedules a sale of the property.
The officer conducting the sale must publish a notice
of sale:

¢ Containing the information required by statute.

* In a legal newspaper in each county where the
property is located.

¢ For four consecutive weeks before the sale.
(SDCL 15-19-8, 15-19-9, and 21-47-14.)

Judicial foreclosure sales take place between 9:00
a.m. and 4:00 p.m. (except on Sundays) typically at
the county courthouse (SDCL 15-19-10).

The lender may purchase the property if it bids fairly
and in good faith the fair and reasonable value of

the property less the sum due on any other liens or
encumbrances (SDCL 21-47-15). If the lender intends
to bid less than the full amount of the judgment debt,

9 Practical Law

it must obtain an order from the court determining
the property’s value and permitting a lower bid. The
lender may pursue any deficiency after the sale
through general execution after application to the
court. (SDCL 21-47-16.)

The winning bidder receives a certificate of sale,
which must be recorded with the county register of
deeds within ten days after the sale (SDCL 21-47-21
and 21-48-19). The sheriff or other person conducting
the sale must also provide a return of sale that
among other things:

* Indicates the sale was held according to the court’s
judgment.

* Includes proof of publication of the notice of sale.

(SDCL 15-19-20 and 21-47-14.)

Foreclosing Short-Term Redemption
Mortgages

SDCL 21-49-15 to 21-49-30 provide an alternative
procedure for the foreclosure of short-term
redemption mortgages (see 180-Day Redemption
Period (Short-Term Redemption Mortgages)). This
type of foreclosure is mostly identical to a foreclosure
by action except that:

* The foreclosure sale is conducted by a person
appointed by the court (SDCL 21-49-24).

* The notice of sale (with the prescribed content)
must be published at least once per week for at
least two successive weeks in a legal newspaper
of general circulation in each county where the
property is located (SDCL 21-49-25).

Foreclosure by Advertisement

Only mortgages containing a power of sale may
be foreclosed by advertisement (SDCL 21-48-1). To
foreclose by advertisement:

* The mortgage and any assignments must be
recorded (SDCL 21-48-2).

* The borrower must have committed a default
under the mortgage triggering the power of sale
(SDCL 21-48-3).

* No action can be pending on the debt or any
part of the debt secured by the mortgage (SDCL
21-48-4).

* The lender must publish a notice of foreclosure
with the information required by statute at least

© 2025 Thomson Reuters. All rights reserved.
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once per week for four successive weeks in a legal
newspaper of the county where the property is
located (SDCL 21-48-6).

¢ At least 21 days before the sale, the lender must
serve a copy of the notice of foreclosure sale on
the borrower and any lienholders or encumbrancers
with an interest in the property that would be
affected by the foreclosure (SDCL 21-48-611).

The sale must be made by the sheriff at a public
auction between 9:00 a.m. and 5:00 p.m. in the
county where the property is located (SDCL 21-48-
10). The lender may purchase the property fairly and
in good faith (SDCL 21-48-13). The winning bidder
receives a certificate of sale, which must be recorded
with the county register of deeds within ten days
(SDCL 21-48-19).

A borrower, its successor in interest, or anyone

else with a lien or encumbrance on, or a recorded
ownership interest in, a property subject to foreclosure
by advertisement can require the lender to foreclose
by action instead by presenting an application to the
court:

» Describing the mortgage.
» Stating:

— the applicant’s interest in the property; and

— why the mortgage should be foreclosed by action.
(SDCL 21-48-9; see Foreclosure by Action.)

On receiving the application, the court must enjoin
the lender from foreclosing by advertisement and
direct that all further proceedings be conducted in
the circuit court with jurisdiction (SDCL 21-48-9).

Voluntary Foreclosure

A lender and borrower can foreclose a real estate
mortgage by mutual agreement. Voluntary foreclosure
is a nonjudicial proceeding that is effective only under
the following conditions:

¢ The borrower must convey to the lender (subject to
the lender’s acceptance) all interest in the property
subject to the mortgage.

* The lender must:
— accept the borrower’s conveyance;

- waive any deficiency rights against the borrower
under the mortgage; and

— have immediate possession of the real property.

10 Practical Law

e The parties must file a jointly executed agreement
with the register of deeds stating they have elected
to follow the voluntary foreclosure procedures
under SDCL 21-48A-1 to 21-48A-5.

¢ The lender must send a notice of the election by
certified mail to all junior lienholders as of the date
of the conveyance stating:

- they have 60 days from the date of mailing to
exercise any rights of redemption; and

- the redemption amount.

¢ On the date of the agreement, the lender must
provide the borrower with a completed statutory
form in duplicate captioned “Disclosure and Notice
of Cancellation” attached to the agreement (SDCL
21-48A-1(6)).

(SDCL 21-48A-1.)

Right of Redemption

In South Dakota, a borrower has a statutory right

to redeem its property following foreclosure. The
redemption period is either one year or 180 days from
the date of the foreclosure sale depending on the
type of mortgage (SDCL 21-49-38 and 21-52-11).

One-Year Redemption Period

The one-year redemption period applies to all real
property held:

* Infee.
* By life estate.

* By leasehold extending more than two years after
the sale date.

(SDCL 21-52-3)

The purchaser at the foreclosure sale and any
redemptioner (including the borrower) may extend
the one-year redemption period through a written
agreement both:

¢ Signed and acknowledged by the purchaser at
the sale.

* Recorded in the same register of deeds office as
the certificate of sale within:

— within one year after the sale; or

— by another relevant deadline if the redemption
period has already been extended.

(SDCL 21-562-5 and 21-52-12.)

© 2025 Thomson Reuters. All rights reserved.
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Real Estate Finance: South Dakota

A redemptioner may also extend the original one-year
redemption period for an additional year by paying
certain costs before the original redemption period
ends. For example, if the mortgage was foreclosed by
advertisement the redemptioner must pay:

* All taxes due on the land and any other sums
paid by the purchaser to protect its interest in
the property (such as insurance premiums), with
interest.

¢ All interest due on the mortgage as of the sale date.

¢ Interest on the mortgage principal for one year
from the sale date and for one year in advance at
the original mortgage rate before maturity.

¢ All costs of foreclosure.
(SDCL 21-52-13.)

This form of extension binds all redemptioners even if
they are not parties to the agreement (SDCL 21-52-12).

The property owner (or its grantee or successor in
interest) has a final right to redeem exercisable within
15 days after the expiration of all other redemption
rights (SDCL 21-52-7). This 15-day period is not available
after foreclosing a short-term redemption mortgage
(VanGorp v. Sieff, 624 NW.2d 712, 714-15 (S.D. 2001)).

180-Day Redemption Period (Short-Term
Redemption Mortgages)

The 180-day redemption period only applies to a
mortgage that:

e Encumbers real property not exceeding 40 acres.
* Contains a power of sale on default.
(SDCL 21-49-11.)

¢ Is titled in capital letters “MORTGAGE—ONE
HUNDRED EIGHTY DAY REDEMPTION” and
contains the following language in capital letters:
“THE PARTIES AGREE THAT THE PROVISIONS OF
THE ONE HUNDRED EIGHTY DAY REDEMPTION
MORTGAGE ACT GOVERN THIS MORTGAGE”
(SDCL 21-49-12).

The parties may agree to additional restrictions and
contingencies in a short-term redemption mortgage
(SDCL 21-49-13).

The holder of the certificate of sale can apply to the
court for a reduction in the redemption period from
180 days after the sale to 60 days after the certificate
of sale is recorded if both:

1 Practical Law

* The mortgage contains the right to apply for a
reduction.

* The property is abandoned.
(SDCL 21-49-13(8).)

15. Describe any significant costs of or
impediments to foreclosing a lien on
real property.

There are no significant costs of or impediments
to foreclosing a lien on commercial real property in
South Dakota.

Foreign Entities

16. Are there any permissions, approvals
or licenses specifically required for
foreign banks (or other foreign lenders)
to make loans secured by real property?

Nonexempt foreign or domestic mortgage lenders must
apply to the Division of Banking of the South Dakota
Department of Labor and Regulation for licensure (SDCL
54-14-13 and 54-14-14). An applicant must also submit
information to the Nationwide Multistate Licensing
System and Registry (NMLS), including:

* Fingerprints for background checks.
¢ A personal history and experience form.

e Authorization (given to both the NMLS and the
Division of Banking) to obtain:

— credit reports; and

— details related to any administrative, civil, or criminal
findings by any governmental jurisdiction.

(SDCL 54-14-15.)

The following entities are exempt from the mortgage
lender licensing requirements:

¢ State banks and their subsidiaries.
¢ National banks and their subsidiaries.
* Bank holding companies and their subsidiaries.

* Any other federally insured financial institutions and
their holding companies and subsidiaries.

¢ South Dakota chartered trust companies.

(SDCL 54-14-21))
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Real Estate Finance: South Dakota

There is also an exemption for any person originating,
selling, or servicing five or fewer nonresidential
mortgage loans in a 12-month period if the total
amount of outstanding loans does not exceed

$4 million. A person qualifying for this exemption
must report its loan activity to the Division of Banking
annually. (SDCL 54-14-13)

Electronic Signatures, Recording,
and Notarization Laws

17. Has your state adopted laws
permitting electronic signatures,
electronic recording, and remote
notarization? In particular, include
information on whether:

¢ The Uniform Electronic Transactions Act (UETA)
or another law giving electronic signatures legal
effect has been adopted.

* The Uniform Real Property Electronic Recording
Act (URPERA) or another law permitting the
recording of electronic signatures has been
adopted.

* The Revised Uniform Law on Notarial Acts
(RULONA) or another law permitting remote
online notarization (RON) has been permanently
adopted and/or temporary remote online
notarization is permitted on an emergency
basis due to the coronavirus pandemic.

Despite South Dakota’s adoption of the applicable
electronic laws referred to below, the transaction
parties or recording offices may not be required
to accept documents executed or notarized
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electronically. Before relying on any of the below
electronic laws for a particular transaction, counsel
should confirm (as applicable) that:

* All parties to the transaction agree to accept
electronic signatures, remotely notarized
documents, or both, and intend to be bound
by them.

* The applicable recording office accepts electronic
signatures and remotely notarized documents for
recording.

Electronic Signatures

South Dakota has adopted the UETA (SDCL 53-12-1
to 53-12-50).

Electronic Recording

South Dakota has adopted the URPERA (SDCL 7-9A-1
to 7-9A-10).

Remote Online Notarization

South Dakota has adopted RON (SDCL 18-1-111 to
18-1-11.8).

For a state-by-state chart covering key provisions of
RON laws, emergency orders, and pending electronic
recording and RON laws, see Electronic Signatures,
Recording, and Notarization Laws for Real Estate
Transactions: State Comparison Chart. To view

and customize comparison charts on electronic
signatures, recording, and notarization laws across
states, see Quick Compare Chart, State Laws on
Electronic Signatures, Electronic Recording, and
Remote Notarization.
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